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1. Introduction 
This is a series of articles about claims for 

possession using the special accelerated 

procedure, looking at all the defences which 

could be raised.  

 

It is based on a series of posts in the Landlord 

Law Blog from 2011 / 2012 – which have now 

been thoroughly revised and brought up to date. 
 

What is the accelerated procedure? 
 

It is the name for the special procedure which is 

available for claims under section 21. 

 

The first thing to say is that it is not particularly 

quick.  It normally takes about 6 weeks to two 

months. 

 

The  advantage of the procedure is that the 

Judge makes the order without normally having 

any hearing. His decision is based on the 

paperwork provided to him – so it is important 

that it is PERFECT. 

 

 
 

 



The accelerated procedure is (if you get it 

right) a bit quicker and more straightforward, 

and you don’t have the bother of having to go 

to court.  It will generally be assumed in this 

guide that it is being used. 

 

However note that the procedure can ONLY be 

used for the section 21 ground.  If it is used for 

anything else the claim will be rejected by the 

Court. 

 

In particular the procedure CANNOT be used to 

bring any financial claim for rent arrears.   

 

To do this you will need to bring a separate 

claim, perhaps using the Court’s money claim 

online service. 

 

What is section 21? 
 

This is a special eviction procedure, sometimes 

known as the shorthold  or ‘notice only’ 

ground. 

 

 
 

 

It is commonly referred to as the section 21 

procedure, because the rules under which it 

operates are set out in section 21 of the 

Housing Act 1988 – the act which regulates 

how most tenancies operate today. 

 

The advantage of this procedure is that, 

provided you have followed it correctly, a 

Judge is not allowed to  refuse your order for 

possession. 

 

He is also not entitled to delay the date for 

possession by more than 6 weeks at the 

most. 

 

So landlords will generally want to bring 

their claim for possession using this 

procedure, as there is less that can go 

wrong. 

 

However despite this, quite a few claims DO 

go wrong – largely because the landlords do 

not understand the rules.  This guide will 

help. 

 

 

 

 



 

Note by the way that section 21 claims do not 

HAVE to be made using the accelerated 

procedure.   

 

You can use the standard procedure – perhaps if 

you want to combine your claim with a claim for 

a judgement for rent arrears, or perhaps if you 

do not have the correct paperwork – maybe if 

there is no tenancy agreement. 

 

But generally section 21 claims are made using 

the accelerated procedure.   

 

So lets take a look, in the rest of this guide, at 

all the things that can go wrong. 
 

 



1. Its not an AST 
You can only use the accelerated possession procedure 

for assured shorthold tenancies (ASTs). 

 

On the whole this is not a problem. Most tenancies ARE 

assured shortholds. However there are other kinds and 

it is as well to know what tenancy type you have so you 

don’t make a mistake. 

 

Assured shorthold tenancies are tenancies which fall 

under the provisions of the Housing Act 1988 which sets 

out how they operate. However some tenancies fall 

outside the provisions of the act and are governed by 

the underlying ‘common law’. 

 

Common law tenancies 
 

These are mostly 

 Tenancies where there is a resident landlord 

(were the property is not a purpose build block of 

flats where the landlord lives in one and the tenant 

in another) 

 Tenancies where the tenant is a limited company 
 

(contd.) 



 Tenancies where the annual rent is under 

£250 (£1,000 in greater London) or over 

£100,000 

 Tenancies to  students  where the property 

is let by the College / University where they 

are studying their course, or 

 Tenancies where the tenant has lost the 

protection of the act, for example where the 

whole of the property has been sublet. 

 

There are others but those are the main ones. 

 

Assured tenancies (ATs) 
 

The procedure also cannot be used for assured 

tenancies. 

 

 Assured tenancies are tenancies which are 

governed by the provisions of the Housing Act 

1988.  

 Assured SHORTHOLD tenancies are a type 

of assured tenancies – the difference being 

mainly that they have the benefit of the 

section 21 no fault ground for possession. 

 

 

 

So it follows that assured tenancies don’t.  

 

So if a tenancy is actually an assured 

tenancy then section 21 claims and the 

accelerated procedure must fail. 

 

This will generally only happen with older 

tenancies.  

 

Since 18 February 1997 all tenancies under 

the act have been ASTs by default – if a 

landlord wants to create an AT he has to 

serve a notice on the tenant to this effect.  

 

As is often done with tenancies in the social 

rented sector. 

 

However with tenancies starting between 15 

January 1989 and 28 February 1997, there 

were conditions which had to be complied 

with before an AST could be created.  

 

One of these was that landlord had to serve 

a ‘section 20 notice’ on the tenant before 

the tenancy was entered into. 

 

 



An example of this in action 
 

Quite a few years ago, when I was still a 

practising solicitor, I was asked to bring 

proceedings for possession by a Mr Patel (not his 

real name).  

 

The tenancy had, he said, first started in 1996 

and he provided a copy of a tenancy agreement 

and a section 20 notice which had been served 

quite properly on the tenant two days before 

the tenancy was signed. 

 

I therefore went ahead and issued proceedings 

for possession as requested. 

 

However when the tenant put in her defence a 

different story emerged. She said that she had 

first signed a tenancy agreement for the flat in 

1995 and produced a copy of the tenancy 

agreement as proof. 

 

A section 20 notice served before a second 

tenancy agreement was no good, as it would not 

serve to turn an existing AT into an AST.  

 

 
 

 

I wrote to Mr Patel sending him a copy of the 

defence and documents and asking him for a 

copy of the section 20 notice served prior to 

the first tenancy agreement in 1995.  

 

I never heard from him again. So far as I am 

aware the tenant is probably still living in the 

property. 

 

Licenses 
 

The final thing to mention here is that the 

occupier may not have a tenancy at all. He may 

have a license.  

 

The landlord won’t have a problem getting an 

order for possession (provided the fixed term 

has ended) but the procedure is quite different 

– a section 21 notice will be ineffective and you 

cannot use the accelerated procedure.  

 

So any claim made using that procedure will 

fail. 

 



2.The claim started before the 

fixed term had ended 
We had a long discussion about this on a blog post 

on my Landlord Law Blog in January 2011 (see 

below). In fact the post attracted 53 comments 

before the comments section closed, one of the 

longest discussions on the blog. 

 

I had always taken it as a matter of course that you 

do not issue proceedings for possession before the 

fixed term has come to an end. However some 

readers insisted otherwise. 

 

The arguments for the proposal 
 

Their argument ran that the legislation does not 

actually forbid it. Section 21(1)(a) simply says that 

the Court must be satisfied that the fixed term has 

ended before the order can be made.  

 

Its says nothing (so it was argued) about the fixed 

term having ended at the time you issue the 

proceedings. 

 
www.landlordlawblog.co.uk/2011/01/06/five-common-misunderstandings-about-using-section-21-to-evict-your-tenant/ 



The whole point of doing this of course would be 

to get an order for possession in advance so that 

if the tenants failed to vacate on the last day of 

the fixed term you could immediately go round 

with the bailiffs and turf them out. 

 

Why the arguments for are wrong 
 

Sadly (for landlords) you can’t do that. Before 

the fixed term comes to an end, the tenant is 

legally entitled to live in the property. Indeed, 

in a sense, it is his property. 

 

You can’t issue proceedings in anticipation that 

someone will do or fail to do something (such as 

move out at the end of the fixed term). You 

have to wait until they have actually done it (or 

not done it) and issue proceedings then. 

 

Other reasons 
 

As several people pointed out in the blog 

comments, if landlords could go in and issue 

proceedings for possession before the time fixed 

 

 

 
 

 

for the tenants to move out, the courts would 

be even more clogged up than they are now.  

 

It is also arguable that doing this would 

constitute harassment, as if the notice ended 

before the fixed term did, you would in effect 

be requiring the tenant to vacate early. 

 

If landlords issue before the fixed term has 

ended it could all end up rather expensive for 

them.  

 

The tenants would be entitled to ask for the 

claim to be ‘struck out’ with an order that 

their costs be payable by the landlord.   

 

The court may well consider the issue of legal 

proceedings by the landlord at that stage to be 

an ‘abuse of process’ so an order for costs 

would almost certainly be granted.   

 

So don’t do it! 

 

 



Issuing before the end of the first six 

months 
 

The argument against issuing before the end of 

the fixed term does NOT though, apply to issuing 

before the end of the first six months.   

 

For example if you have a short fixed term of 

say, one month.  

 

Section 21(5) says that a Judge cannot make an 

order for possession during the first six months 

of an assured shorthold tenancy under the 

special section 21 ground.  

 

However it is the date of the court order that is 

important, not the starting date of the 

proceedings. 

 

A case in point 
 

I had a case years ago where a tenant, who had 

moved from one room in a shared house to 

another without asking first, was given a short 

two months fixed term for his new room, along 

with a section 21 notice.  

 

 

 

 

At the end of the notice period I was instructed 

to issue proceedings.  

 

We managed to get the case to court fairly 

quickly but the Judge set it down for hearing 

saying that it was premature, as the tenancy 

for the new room was a completely new 

tenancy and therefore the six months rule 

applied. 

 

However by a bit of careful calculation we 

worked out that if she made the order at the 

end of the six weeks discretionary period 

allowed in cases of exceptional hardship, this 

would be outside the six months period. 

 

So we got our order. 

 

 




