Landlord Law Blog Presents

Landlord Law Blog author and lawyer Tessa Shepperson has selected
five of her most important posts for you to read in ebook format




Introduction
An Introduction to the Landlord Law Blog and its posts.

2. What happens if you don’t have a written tenancy
agreement?

3. Agency Law Basics for landlords

4. Data Protection Laws and tenants — three tips for
landlords

5. Tenancy Deposits — what landlords need to know

6. Guidance for worried landlords whose tenants are not
paying rent

7. Landlord Law
Landlords! If you have found this ebook useful - how would you like to have
access to a while library of content - with forms and guides to help you do
things yourself without having to use expensive 'experts'?




An Introduction to the Landlord Law Blog and its posts.

The Landlord Law Blog has been online for over ten years now. When | first set it
up in February 2016 | had no idea that it would grow as it has and become such
an important part of my life and business.

But here we are, over ten years later, with many thousands of posts, comments
and readers.

| also have Ben Reeve Lewis helping me with regular content written in his own
idiosyncratic style.

Blog content includes:

¢ Information articles and tips

¢ Answers to readers questions (the 'blog clinic')

e |aw case reports

¢ Ben's weekly newsround

e Series of articles on aspects of landlord & tenant law and practice, and
¢ Information about my services and products

Ben and | try to do at least one post every weekday plus | do a regular weekly
roundup of posts (and a big annual roundup at the end of the year).

To thank you for signing up to receive the Landlord Law, | have chosen five of my
favourite posts for you and put them into this ebook.

Enjoy the ebook!

Tessa



It is possible to create a tenancy without a written tenancy agreement. But it is not
a good idea.

Written tenancy agreements — the Law

A tenancy is a type of ownership of (or strictly speaking 'interest in') land and the
Law of Property Act 1925 says that all interests in land need to be created by
deed.

However it then goes on, in s54(2), to say that in some circumstances a tenancy
can be created without a deed:

Nothing in the foregoing provisions of this Part of this Act shall affect the creation
by parol of leases taking effect in possession

® jn possession

for a term not exceeding three years (whether or not the lessee is given
power to extend the term)

at the best rent which can be reasonably obtained

without taking a fine.

(My formatting)

Which translated into ordinary language means that a tenancy will be created
without a written tenancy agreement

when they move in

if the term is three years or less

if there is a market rent

and there is no premium or 'key money'



What this means is that if you allow Fred to move into your flat on a handshake
and an agreement that he will pay you £450 pcm, that will create a valid assured
shorthold tenancy.

Things included if there is no written tenancy agreement

Some things will be included in a tenancy agreement whether they are written
down or not. For example:

e The 'covenant for quiet enjoyment

e The landlord's statutory repairing obligations

¢ The tenant's right to be evicted by a court order (as set out in the Protection
from Eviction Act 1977)

e The tenant's duty to use the property in a 'tenant like manner'

e S81 of the Housing Act 1980 which provides that tenants should not carry out
improvements or alterations to a property without the landlord's written consent

e S15 of the Landlord & Tenant Act 1988 which provides that the tenancy cannot
be assigned or sublet without the landlord's agreement

Tenancies without a written tenancy agreement — the
problems

The trouble is — not having any agreed written terms will bring in problems. For
example:

e Rent for a tenancy is by default (ie if there is no agreement to the contrary)
payable in arrears. So Fred will legally be able to pay you at the end of the
month rather than at the start.

¢ If he then claims that actually you agreed to let him live there for £400, not
£450, it will be difficult for you to prove otherwise — as there is nothing written
down.

¢ [f you took a deposit, and Fred disagrees with your deductions at the end of the
tenancy, you will not succeed at adjudication as you are only entitled to make
deductions from the deposit (which is the tenant's money) if there is a tenancy
agreement term saying what things you can deduct.

And so on.

Always have an agreement


http://www.landlordlawblog.co.uk/2013/02/13/common-law-rules-about-rent-where-do-they-come-from/

Because of the problems that can arise if you do not have a written tenancy
agreement, landlords are strongly advised to make sure that ALL tenants have
signed a proper tenancy agreement BEFORE they are given the keys.

DON"T trust them to come to your office and sign it later. They may say they will,
but if they change their minds, there is nothing you can do about it.

You can't force them to sign. And the only way you can get them out is by evicting
them through the courts. But as there is no written tenancy agreement you will not
be able to use the quicker 'accelerated procedure' if you want to use section 21.

So although a tenancy without a tenancy agreement is possible, it is something
you should avoid at all costs.

NB Tenancy agreements can be obtained via my Landlord Law service.


http://www.landlordlaw.co.uk/landlord-law-tenancy-agreement-service

It often comes as a bit of a surprise to people to learn that there is a separate law
of agency.

And it is clear from reading the press that many letting agents are wholly unaware
of it!

Agency law sets out the rules that apply when one person (the agent) is employed
or authorised (it does not have to be a commercial arrangement) by a principal (in
our case the landlord) to create a contract between the principal and a third party
(the tenant).

Agency situations are not confined to lettings. For example there are shipping
agents, and actors agents. Auctioneers are also a special type of agent.

The fiduciary duty

The agent is in a very powerful position and so is bound by a very strong duty of
good faith, known as the 'fiduciary duty'.

This means that they must behave honourably towards their principal, put their
Principal's interests above their own and not seek to make any profit out of the
arrangement, which is not authorised by their agreement with the principal.

So for example if a letting agent speculates with his principal's money on the stock
exchange and makes a £10,000 profit, that money is not his.

It will belong to the Principal (because it was acquired by unauthorised use of the
principals money) and the Principal will be entitled to claim it off him.

You will find some further information here.

Agents' authority


http://www.prscode.co.uk/part-2/2-2-1/

The other important issue in agency law is that of 'authority'. An agent will be
authorised to do certain things by his agreement with his principal (in a letting
agency this will normally be set out in a written agency agreement).

However if the agent goes beyond his instructions, then provided this is the sort of
thing an agent like him would normally be authorised to deal with, the Principal will
in most cases bound by what the agent does.

So for example, if the landlord says 'no pets' and the agent agrees that a tenant
can have a dog — the landlord is bound by this. Because it is the sort of thing
agents are generally authorised to agree to and the third party is entitled to rely on
this.

After all tenants cannot be expected to know what private instructions the landlord
has given to his agent.

Also if a payment is made to an agent — this is the same (legally — so far as the
third party is concerned) as if it was made to the landlord. So if the agent 'does a
runner' and goes off with it — the landlord cannot ask the tenant to pay it again.

This is why landlords need to be really careful who they choose to act as their
agent — and why they need to make sure the agent is signed up to the SafeAgent
scheme.

There is a lot more to agency law, but this will give you the flavour of it.



How does the Data Protection legislation affect landlords and providing
information about tenants — for example to their creditors?

There is a very useful page on the Information Commissioners website which sets
out the ICOs view of things. From this it is clear that the legislation is not as
restrictive as some would have it.

However, you do have to set things up properly in your paperwork. Here are some
tips to help you do this.

1. Make it clear to agents that you expect them to give
notifications regarding references so they can pass them
on to you.

One of the big complaints | hear about agents is that they keep landlords in the
dark about the referencing they have done on the tenants (I wrote about this
previously here).

This is of course very relevant to landlords as they are the ones who are going to
suffer if the referencing has been inadequate. You will also want to know what sort
of referencing your agents are doing to check that they are doing their job

properly.

The ICO say that agents CAN pass this information on, but they must tell the
tenants and the refereee that they will be doing this at the time that they ask for
the reference.

Landlords need to make it clear to agents that they expect them to do this. |deally
you want something confirming that the agents will do this in your agency
agreement.


http://www.ico.org.uk/
https://ico.org.uk/for-the-public/housing/landlords
http://www.landlordlawblog.co.uk/2010/04/15/are-landlords-entitled-to-see-tenants-references-obtained-by-their-agents/

2. Include something in tenancy agreements about passing
information on to creditors

Landlords often worry about giving out information, such as forwarding addresses,
to creditors such as utility companies. For example, if tenants vacate leaving bills
unpaid. | wrote about this a couple of years ago here.

However, the Data Protection Act was not passed to make it easier for people to
avoid paying their bills!

So you CAN pass on information in these circumstances. But in order to prevent
problems you should have a clause in your tenancy agreement about this.

For example we have this in the Landlord Law tenancy agreement as standard.

It is also a good idea to have a clause saying that you will also pass their
information on to your debt collectors if they leave owing you money.

3. Be very careful about publishing details about 'bad
tenants'

The whole tenant blacklist thing is a bit of a difficult area.

On the one hand | can certainly understand that landlords will want to be warned
and to warn other landlords about known bad tenants.

On the other hand, there is always the possibility that good tenants could be
unjustly maligned by malicious landlords with a grudge. Or even innocently suffer
just because they had the same or similar name as a known bad tenant.

There are landlord internet services which allow landlords to exchange information
about tenants. The best known, Tenant Referencing UK has been around for a
long time and have obviously got things right.

This is what the ICO have to say about this, under the question “Can landlords put
up a list of tenants who are in arrears?":

Information about an individual's debts should only be given out in
limited circumstances. It is only justifiable to tell tenants if someone
has not paid their rent if this has a direct effect on them, for example, if
they become legally responsible to help meet any shortfall in shared


http://www.landlordlawblog.co.uk/2010/04/26/utilities-and-the-data-protection-act/
http://www.landlordlaw.co.uk/landlord-law-tenancy-agreement-service
http://www.landlordreferencing.co.uk/

maintenance charges.
If you want to be a part of a landlord information exchange organisation, you
should disclose to your tenants in advance that you will be doing this.

However, even so you need to be super careful that any information you provide is
completely true and accurate.

You will find the ICO guidance here.


https://ico.org.uk/for-the-public/housing/landlords

The starting point always when considering tenancy deposits is always that they
are not the landlords money.

Tenancy deposits belong to the tenants.

What are tenancy deposits?

They are a payment made to the landlord of a sum of money for them to hold for
the duration of the tenancy, which can be used at the end of the tenancy, if the
tenant owes the landlord any money in connection with the tenancy.

This could be things like:

Unpaid rent

Repairs that need doing which are not down to 'fair wear and tear'
Replacing items that have been broken during the tenancy'

e etfc

However, before the landlord can actually do this, there needs to be something
else.

Authority

There needs to be authority given to the landlord to use this money, in the tenancy
agreement.

This will normally take the form of a clause which says something along the lines
of that the landlord can make deductions from the deposit money for money owed
to the landlord in respect of breaches of the terms of the tenancy agreement.

If there is no such clause, particularly if the tenancy agreement does not mention
the deposit at all — then the landlord is not entitled to make any deductions and will
not be able to succeed if a deduction is disputed and goes to adjudication



Deposit v. rent

Sometimes, as in the case of Johnson v. Old, there is some confusion as to
whether a payment is a deposit or whether it is rent.

Often this is in circumstances where a landlord has taken a payment which he
wants to use as a deposit but does not want to have to protect under a scheme.

This is the best way to look at it:

e |f a payment is taken and applied to towards the rent immediately (even if the
agents do not actually pass all the money over to the landlords at once) and
the tenant is not expected to pay any more for the period of time the payment
covers, and if it is clear that the money will not be refunded — then it will be
rent.

e Otherwise, it could be held in some circumstances to be a deposit.

The tenancy deposit scheme

This only applies to assured shorthold tenancies so if the tenancy is (for example)
a common law one, or an assured tenancy (or it it is not a tenancy all — for
example if it is a lodger situation), you will not need to protect the deposit.

Assuming the tenancy IS an AST then the landlord must

e protect the deposit with one of the three authorised tenancy deposit schemes,
and

e serve 'prescribed information' (I will be looking at prescribed information in a
separate article)

within 30 days of payment of the deposit money.

The three schemes are

e TDS
e My Deposits
e The Deposit Protection Service (DPS)

All of these now provide two types of service:

1. 'Insurance' backed schemes where the landlord can hold the money in his own
bank account but has to pay a fee to the scheme. Then if the landlord runs off with
the money, the tenant will be paid by the scheme (who will then chase the landlord


http://www.landlordlawblog.co.uk/2013/04/23/court-of-appeal-decision-in-johnson-v-old-good-news-for-landlords/
https://www.tds.gb.com/
http://www.mydeposits.co.uk/
https://www.depositprotection.com/

for repayment).

2. A 'custodial' scheme. These are free but the money must be paid over to the
scheme administrators to hold.

If the deposit is not protected

e Then the landlord will be vulnerable to being sued by the tenant for a penalty of
between 1 and 3x the deposit sum and
e The landlord will not be able to serve a section 21 notice unless
e the deposit money is returned to the tenant (and deductions can ONLY be
made with the tenants consent) or
e There has been a claim for the penalty which has been resolved by
agreement or a court order

There are no exceptions

| am often contacted by people who have not protected the deposit — either
because they forgot or because they were unaware of the need to do so.

Invariably they want me to tell them how they can use section 21 to evict their
tenant without having to refund the deposit money.

However, this cannot be done. There are no exceptions. You cannot evade the
law just because you are a nice person or because there was some excellent
(according to you) reason why you should not have protected.

Problems with the law

There have been a lot of problems with this legislation and in 2015 there were a
new round of changes correcting the problems which came from the Superstrike
case.

These are dealt with in separate articles on the Landlord Law Blog.

It is to be hoped that this legislation can now settle down and we can have a
period of time without issues relating to tenancy deposits.



One of the biggest worries that landlords have is tenants failing to pay their rent.

This can be very serious for a landlord. Unlike the popular perception of 'rich
landlords' many are actually on a very tight budget.

The rent is usually needed to pay their own mortgage on the property and some
landlords (for example most pensioner landlords) rely on the rent for their main
income.

Non-receipt of rent can therefore cause major problems for them. What is the best
course of action to take?

Deal with it immediately

It is important that you know when exactly the rent is due and check to see
whether it has been paid or not.

Your best chance of getting the rent paid in an arrears situation is if you contact
the tenant immediately and query why it has not been paid.

Occasionally it may not be their fault and they will thank you for letting them know.
Otherwise the smaller the arrears figure is, the better the chance of getting it paid.

When rent arrears figures go into many thousands of pounds many tenants will
just give up and wait to be evicted.

Try to reach agreement

In most cases there will be a very good reason why tenants are not paying rent —
usually it is connected with either job loss, being unable to work through illness, or
one of the tenants moving out, leaving the remaining tenant unable to pay the full



rent.
It's best to try to help the tenants if you can. Some suggestions are:

1. Move the rent payment day to the day after the tenant gets paid. Then they will
be less likely to spend the money on something else

2. If there is a spare bedroom, allow them to take in a lodger to get a bit more
income. You have to be careful here to make sure that you are not creating an
HMO, but this will not happen, for example, if one-half of a couple have moved
out, as the number of people in the property will remain the same.

3. With a very good tenant, you could consider reducing the rent for a period.
However, you should only consider this for long terms tenants who have
proved themselves and who you would be sorry to leave.

So far as taking in a lodger is concerned, landlords often worry about the
nightmare situations that can arise sometimes with subletting. However (for
example) allowing an honest tenant whose partner has moved out to take in one
lodger will normally be OK. She will not suddenly go mad and partition the sitting
room so she can take in 14 illegal immigrants!

Note that if the tenant refuses to speak to you or is evasive, this is generally very
bad news. Normally it means they have been told (eg by the Council
homelessness dept) to stay in the property until you evict them.

Serve notice

Even if you are able to reach agreement with your tenant, it is best to protect your
position by serving the relevant possession notice or notices — normally a section
8 notice based on rent arrears and a section 21 notice (if your circumstances
permit).

You can say to the tenant that this is just a precaution and provided the rent
arrears are cleared, you will not be using it.

Eviction

It is never nice to think of evicting your tenant and most landlords will want to
avoid doing this if possible. However, you need to bear in mind, that if you do not
take steps to remove a non-paying tenant — they are effectively living in your
property rent free.

Many (probably the majority) of tenants who are evicted for rent arrears, never pay



the money that they owe. You may feel sorry for them and want to help, but this
should not be at the expense of your own finances and family security. You are an
ordinary person, not a housing charity.

It is also important that you do not delay starting the long process simply because
the tenant makes promises to pay. | have known landlords end up with massive
rent arrears bills through believing tenants.

Indeed in many cases 'promising to pay' is effectively negotiating an additional rent
free period of time living in your property.

If the tenant is upset that you are serving notice and issuing proceedings tell them
there is an easy way for them to prevent eviction — pay you your rent!

Solicitors or DIY?

If you want to deal with the eviction work yourself, or cannot afford solicitors, there
is an easy solution — | have a detailed DIY guide on my Landlord Law site which
you can read about here.

If you decide to use solicitors, you need to be careful to choose a firm which has
experience in this type of work. The solicitor who did your conveyancing or divorce
will NOT normally be suitable.

Be careful also to choose a firm which charges a fixed fee. Otherwise, you run the
risk that they are charging you for their time in looking up how to do it (believe me
— this happens).

We generally recommend Landlord Action, or for complex cases, Anthony Gold.

Finally — | have a detailed guide for landlords whose tenants are not paying rent
on my Landlord Law site here. Or sign up for my short free guide here.


http://landlordlawinfo.co.uk/eviction/
http://landlordaction.co.uk/
http://www.anthonygold.co.uk/
http://www.landlordlaw.co.uk/rent-arrears-action-plan
http://www.rent-arrears.co.uk/

Landlords! If you have found this ebook useful - how
would you like to have access to a while library of
content - with forms and guides to help you do things
yourself without having to use expensive 'experts'?

Tell me more »



http://landlordlawinfo.co.uk/landlords/
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