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About Peter Marcus  

Peter is a specialist housing barrister from Zenith Chambers in Leeds. 

He advises and appears in court for both public and private landlords in a wide variety of 

housing related cases including disrepair, possession, anti-social behaviour, illegal eviction, 

and HMO related issues. 

Peter came to the Bar following a career in campaigning and public housing, having worked 

in Manchester’s Hulme Redevelopment, for Camden LBC and for the Joseph Rowntree 

Foundation.   
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QUANTUM – the “HOW MUCH?” of disrepair 

Civil claims normally happen in two sequential parts – liability (whose fault?) and quantum (how much 

does the culpable party pay the victim party?)  

If there is a 3rd part, it is Costs (for which see below). 

Sometimes it may be common ground between the parties that the Defendant is liable. The only issue 

may then be how much the Defendant should be ordered to pay in damages. 

In personal injury cases, for example, it may be agreed from the start that, whether the Claimant 

succeeds or not on liability, the amount at stake is, say, £3,500. Having something – anything agreed 

in advance of a trial starting gives comfort to the judge, but is also sensible – it’s another thing that 

does not have to be subject to dispute in the courtroom. 

In disrepair, I do not think I have ever encountered a case where the parties were agreed on quantum, 

because it is always a highly contentious issue except in the highly unlikely event that the only 

damages sought are for something that has an indisputably price-tag. 

Generally, then, does the landlord only has to think about Quantum once they have lost on liability at 

trial. Answer: nope. An assessment of Quantum is essential from the start by the landlord, in issues 

such as the allocation of the case (see above), and making offers to settle with the confidence that 

they are low enough to be worth making, and high enough to be attractive to the other side. 

However, probably the most relevant remedy the court can provide with regards to disrepair is 

something that actually repairs the disrepair: 

Specific Performance 

A long time ago when people were much more honest and nice to each other, so I am told, disrepair 

claims were primarily to get things in a tenant’s house properly seen to. If they hadn’t been by trial, 

then a tenant would go skipping and dancing out of court having won the grant of an order for specific 

performance against the landlord. No free money – just an order – an injunction – compelling the 

landlord to do what they ought to have done already and fix the defects. 

Much of today’s civil procedure and other law still rather touchingly assumes that this is an aim of 

today’s disrepair litigants, rather than getting some free money for a cup-of-tea sized patch of damp 

behind the sofa that caused someone stress, distress and more distress. 
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The Landlord and Tenant Act 1985 does provide specifically for the court to grant such an injunction 

under s.17 LTA 1985, or more generally under the court’s general discretion to grant an injunction. 

Of course, specific performance is now such a game-changer in terms of how the case is run, that any 

landlord who goes to trial with works still undone better have a damn good reason. 

If the landlord has issued a certificate of completion on the property some time ago and the tenant 

refuses to accept this, then a trial is pointless until a single-joint expert – or both single-instructed 

experts have given their verdict. 

In extreme or unusual cases, however, a site visit seems to be something that judges quite like to do 

to break the daily monotony. It should always be suggested if you are 90% sure it will go in your favour. 

Special damages 

“Special Damages” is compensation claimed by the tenant for things with a definite price tag that were 

damaged by the proven disrepair. 

More often than not, a tenant instructing a solicitor will plead in the Particulars of Claim that they 

have lost things of specific value (usually leather jackets, expensive sofas and expensive flat-screen 

TVs) but will say that a Schedule of Special Damage will follow shortly, or eventually. I usually 

understand that to mean that the tenant has not yet decided what they are going to put on the list. 

Any alleged damage must have been caused by a relevant defect. Claims for damaged carpets in the 

living room as a result of a rear kitchen door defect have been made. An extreme example, yes, but 

such claims affect the credibility of the claim as a whole. A further extreme example is the storage of 

a “priceless” collection of books, vinyl records and Ming Dynasty china in a cellar prone to flooding.  

More often than not a tenant is completely unable to produce any receipts for the goods damaged 

(always “family heirlooms”). This should always be the subject of some robust defending in the 

Defence, and cross-examining at court. Keeping receipts may be asking a lot from some people, but 

not having any proof of the sofa’s existence can stretch the credibility of even the most tenant-friendly 

district judge. Are there really not even any photographs of the damaged sofa? Why did the tenant 

not keep the damaged clothing, particularly if she had instructed solicitors early on? Given she knew 

about the trial for six months, why has she left the damaged items “at home” and not brought them 

to court? Why didn’t she tell the landlord about the damaged items when they were first damaged? 

What about bank balances that show when money was drawn out to pay for such items? 
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Claims for increased heating costs (because of hard-to-heat, or damp conditions) are often made, but 

are, again, rarely backed by any evidence of any standard of credibility. Can the tenant demonstrate 

the level of heating bills in terms of kW/h has materially increased as a result of the disrepair? Put the 

tenant to proof in the Defence and follow up with requests for evidence.   

Be very sceptical of the “Argos catalogue” approach to lengthy schedules of special damages. 

Alternatively, beware of the “nice round figure” schedule. The tenant needs to be able to prove 

(a) that the items were damaged beyond repair; 

(b) the true value of those items; 

(c) that the items ever in fact existed; and 

(c) the cause of the damage. 

Cross-reference the alleged items with the actual disrepair.  

Where items have been cleaned, in reasonable mitigation of any loss, the cost of cleaning materials 

can be claimed9. 

Where there is no second-hand market for goods that have been damaged, replacement value can be 

claimed. Remember however that judges will generally reduce the values given by the tenant by 25-

50% if requested. More often than not, I find that judges are reliably sceptical about dodgy-looking 

Schedules of Special Damage. 

Don’t forget that, to get the case out of the Small Claims Track, the tenant (or their solicitors) may 

require the Specials, in order to get the claim over the £10,000 threshold. So this is an easy way to 

inflate a claim. 

General damages 

The “big earner” for tenants seeking compo is General damages, which is supposed to reflect the 

“general” (ie un-priced) discomfort and inconvenience occasioned by living in a property which is, 

owing to the disrepair, less desirable. 

This generally includes, almost like a mantra in the pleadings, that: 

                                             
9 Brent LBC v Murphy 28 HLR 203 
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- it caused them to be embarrassed to invite friends to the house; 

- the home had an unpleasant smell; 

- the damage was unsightly; 

- the damage messed up their otherwise nicely decorated home. 

Just because these are “general”, doesn’t mean that they don’t have to be proved. How nice was the 

décor? Where exactly was the smell (and did/why didn’t the surveyor notice it)? What was unsightly 

(and is there a photo of the unsightliness)? 

Tenant lawyers will always claim that there is some kind of “tariff” in relation to general damages. 

They will then whip out their “Housing Law Casebook” (a low level catalogue of good results obtained 

by mostly London lawyers in courts, which doesn’t mention all the low results) and point to an 

“equivalent” case in Brent 15 years ago which, in fact as it turns out, involves tidal waves of sewage, 

and the very worst of the Ten Plagues.10 

The Court of Appeal11 approved an approach whereby general damage for disrepair was calculated so 

that the maximum payable (save for exceptional cases) was the annual rent.  

What I say this means (and most judges seem to agree) is that the general damages calculation starts 

with the average annual rent, over the period of disrepair, reduced for the extent of the disrepair at 

various times over the tenancy. In other words: 

£ ANNUAL RENT 

X  

Period property was in disrepair 

X 

Extent of disrepair in the property (OR “Diminution in Value”) 

So, for example, a property at an annual rent averaging £115/week, found to have been in disrepair 

for 2.5 years, with the disrepair being found to have affected around 45% of the property would give 

general damages of: 

£5,980 pa X 2.5 X 45% = £6,727.50 

                                             
10 Wallace v Manchester CC [1998] 3 EGLR 38 is cited as authority for the proposition, but there the 

Court of Appeal stated “assuming, but not deciding, there is an unofficial tariff”. 
11 English Churches HA v Shine [2004] EWCA Civ 434 
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In practice, this is the best method of calculating such damages, and is certainly to be urged upon the 

judge. Reported cases are relatively few and rarely reported. A good place to sample recent disrepair 

judgments is in the legal journal Legal Action, but even here, it seems to me that these results are 

somewhat cherry-picked by pro-tenant lawyers. 

The concept of “diminution in value” of the property is what is supposed to underlie the aware of 

general damages – how much less than full rental value was the tenant getting out of living at the 

property. Diminution in value of 100% or more will be rare indeed12. It is largely a question of 

impression – if the property is virtually uninhabitable throughout, 100% may be appropriate. If one of 

three bedrooms only is affected, far less. The percentage will also reflect the effect on the occupiers. 

A single man is likely to be awarded less than a tenant with spouse and family all of whom have been 

affected.  

As a general rule, a range of 25-50% is most likely if the disrepair is moderate to reasonably serious, 

and it can also of course depend on how many floors, or rooms in the home were affected. 

Photographs are very often the best way of determining the likely quantum of general damages. 

Judges are (mostly) human, and their initial reaction on seeing in pictorial form the state of the 

premises should not be underestimated, something which can work to the benefit of either party, 

depending on how graphic the photos are.  

Exemplary damages 

Rarely seen, but pleaded as a matter of course by some of the less reputable rottweiler solicitors, 

these are meant to be punitive damages, to show the court’s disapproval of the Landlord’s behaviour 

and pour décourager les autres.  

They may even go so far as to plead Aggravated damages (objectionable behaviour), although this 

shouldn’t even be contemplated by those representing the tenant unless, say, a repairs operative who 

was supposed to have replaced a Tenant’s damp proof course has instead punched the tenant in the 

face. I have yet to come across one of these awards, at least in disrepair cases. (They are far more 

common in civil wrongs that more naturally involve aggressive, violent or extreme behaviour, such as 

unlawful eviction cases.) 

                                             
12 Mr Shine got no more than that even for a period when his bathroom floor was missing. 
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My advice is always that these heads of damage must be specifically evidenced, but usually are not, 

so I plead that they should be struck out unless there is a very good reason for it having been 

pleaded, which there generally isn’t. 


